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AGENCY 
[  40  CFR  Part  124  ] 

[FRL  818-6) 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Proposed  Rulemaking 

AGENCY :  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY :  These  proposed  amend¬ 
ments  will  revise  EPA’s  regulations  gov-» 
eming  State  National  Pollutant  Dis¬ 
charge  Elimination  System  (NPDES) 
Programs  for  two  purposes:  to  conform 
the  regulations  to  the  requirements  of 
the  Settlement  Agreement  approved  by 
the  United  States  District  Court  for  the 
District  of  Columbia  issued  on  June  8, 
1976,  in  “Natural  Resources  Defense 
Council,  Inc.,  et  al.  v.  Russell  E.  Train,” 
and  to  clarify  the  procedures  under 
which  EPA  will  exercise  its  power  to  ob¬ 
ject  to  (veto)  the  issuance  of  State 
NPDES  permits.  Both  of  these  proposed 
changes  are  necessary  to  assure  national 
imiformity  in  water  pollution  control 
efforts,  particularly  with  respect  4o  toxic 
and  hazardous  pollutants. 

DATES:  All  comments  I'eceived  on  or 
before  February  6,  1978,  will  be  consid¬ 
ered. 

ADDRESSES:  Interested  persons  may 
participate  in  this  proposed  rulemaking 
by  submitting  comment  or  suggestions  to 
Mr.  Edward  A.  Kramer,  Permits  Divi¬ 
sion  (EN-336) ,  Office  of  Water  Enforce¬ 
ment,  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  D.C. 
20460.  Each  person  submitting  a  com¬ 
ment  should  include  his  or  her  name  and 
address  and  give  reasons  for  any  rec¬ 
ommendations.  A  copy  of  all  public  com¬ 
ments  will  be  available  for  inspection 
and  copying  at  EPA  Public  Information 
Reference  Unit,  Room  2922  (EPA  Li¬ 
brary),  401  M  Street  SW.,  Washington, 
D.C.  20460.  The  EPA  information  regu¬ 
lation  (40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Edward  A.  Kramer  (EN-336),  Office 

of  Water  Enforcement  Environmental 

Protection  Agency,  Washington,  D.C. 

20460,  202-755-0750. 

SUPPLEMENTARY  INFORMATION: 

Consent  Decree  Requirements 

The  Settlement  Agreement  approved 
by  the  United  States  District  Court  for 
the  District  of  Columbia  issued  on  June 
8,  1976,  in  “Natural  Resources  Defense 
Council,  Inc.  et.  al.  v.  Train,”  8  ERC 
2120  (D.D.C.  1976)  (hereinafter  the 
“Consent  Decree”)  establishes  a  new 
program  for,  among  other  actions,  the 
establishment  by  EPA  of  effluent  limita¬ 
tions  guidelines,  new  source  performance 
standards,  and  pretreatment  standards 


in  21  major  categories  of  industries, 
focusing  on  65  classes  of  pollutants  of 
particular  concern.  When  these  guide¬ 
lines  and  standards  are  promulgated. 
Paragraph  10(a)  of  the  Consent  Decree 
contains  specific  requirements  for  their 
prompt  application  to  all  point  sources 
and  discharges  into  publicly  owned 
treatment  works. 

To  assure  national  uniformity  in 
water  pollution  control,  the  proposed 
regulations  will  implement  the  require¬ 
ments  of  the  Consent  Decree  as  they 
apply  to  States  with  approved  NPDES 
programs.  Under  the  proposed  regula¬ 
tions,  these  states  must  modify,  or  al¬ 
ternatively,  revoke  and  reissue  permits 
when  new  guidelines  for  best  available 
technology  economically  achievable 
(BAT)  are  issued.  Permits  issued  by  EPA 
are  subject  under  the  Consent  Decree 
to  similar  requirements. 

It  is  EPA’s  position  that  permits  sub¬ 
ject  to  the  Consent  Decree  which  are 
reissued  prior  to  the  time  that  new 
guidelines  are  promulgated  in  accord¬ 
ance  with  the  Consent  Decree  should  be 
reissued  to  require  continued  compliance 
with  best  practicable  control  technology 
currently  available  (BPT)  as  specified  in 
the  expiring  permits  (making  any  neces¬ 
sary  adjustments) ,  as  well  as  compliance 
with  the  requirements  of  water  quality 
standards  and  other  applicable  require¬ 
ments  imder  sections  208,  301,  302,  307, 
and  403  of  the  Federal  Water  Pollution 
Control  Act  (hereinafter  the  “Act”) . 
Nevertheless,  where  there  is  a  known  dis¬ 
charge  of  a  substance  posing  a  threat  to 
the  public  health,  or  where  other  unusual 
circumstances  exist,  prompt  action  to  re¬ 
lieve  the  problem  must  be  taken. 

These  new  procedures  and  require¬ 
ments  have  been  established  in  order  to 
assure  expeditious  compliance  with  re¬ 
quirements  for  the  control  of  pollutants 
of  particular  national  concern,  as  well  as 
to  meet  the  July  1,  1983,  deadline  es¬ 
tablished  in  the  Act  for  the  achieve¬ 
ment  of  BAT  effluent  limitations. 

Veto  Procedures 

Under  section  402(d)(2)  of  the  Act, 
States  with  approved  NPDES  programs 
must  submit  draft  permits  to  the  Admin¬ 
istrator  for  review.  If  the  Administrator 
objects  to  issuance  of  the  permit  “as  be¬ 
ing  outside  the  guidelines  and  require¬ 
ments  of  the  Act,”  a  State  may  not  issue 
the  permit.  While  this  veto  authority  is 
a  basic  device  ensuring  a  nationally  uni¬ 
form  water  pollution  control  effort,  the 
existing  regulations  do  not  spell  out  de¬ 
tailed  procedures  for  its  exercise,  nor  do 
they  identify  the  circumstances  under 
which  the  Administrator  will’  exercise 
this  power.  These  proposed  regulations 
clarify  both  the  procedures  which  are 
to  ■  be  followed  in  reviewing  State 
NPDES  permits  and  the  scope  of  the  Ad¬ 
ministrator’s  review.  Where  these  regu¬ 
lations  conflict  with  existing  agreements 
between  the  Regional  Administrator  and 
the  NPDES  State,  the  regulations  would 
be  controlling. 

A.  PROCEDURES 

The  present  regulations  (40  CFR 
124.46)  leave  the  procedures  for  EPA  re¬ 


view  of  State  NPDES  permits  to  be 
worked  out  in  the  agreement  between  the 
Regional  Administrator  and  the  State  at 
the  time  a  State  NPDES  program  is  ap¬ 
proved. 

Under  these  proposed  regulations,  the 
Regional  Administrator  and  the  State 
would  work  together  in  both  formulating 
the  permits  and  ensuring  that  the  sup¬ 
porting  record  is  complete.  Thus,  before 
the  State  formally  transmits  a  draft 
permit  to  the  Regional  Administrator  for 
review,  the  Regional  Administrator  will 
have  reviewed  the  tentative  determina¬ 
tions  prepared  by  the  State  under 
§  124.31(a)  and  the  draft  NPDES  permit 
prepared  under  §  124.31(b).  Under  this 
procedure,  any  concerns  the  Regional 
Administrator  has  with  respect  to  the 
State’s  draft  permit  will  be  identified  and 
made  known  to  the  State  before  the  Re¬ 
gional  Administrator’s  opportunity  for 
formal  review.  This  early  review  system 
also  will  allow  the  Re^onal  Adminis¬ 
trator  to  provide  to  the  State  any  in¬ 
formation  or  data  (such  as  research  re¬ 
ports,  draft  effluent  limitation  guideline 
development  documents,  and  informa¬ 
tion  about  attainable  levels  of  control) 
the  State  must  consider  in  formulating 
its  final  proposed  permit. 

EPA  expects  that  this  proposed  system 
will  in  most  cases  allow  EPA  to  resolve 
any  differences  with  the  State  prior  to 
public  notice  of  the  NPDES  permit  is¬ 
suance  by  the  State.  If  not,  the  public 
notice  should  identify  the  State’s  tenta¬ 
tive  position  and  the  concerns  expressed 
by  EPA  on  issues  underlying  the  permit 
issuance,  and  seek  public  comment  on 
those  issues.  EPA  believes  that  this  pro¬ 
posed  approach  will  facilitate  informed 
public  participation  in  the  permit  is¬ 
suance  process. 

The  provisions  relating  to  transmittal 
of  the  final  draft  permit  from  the  State 
to  EPA  are  based  upon  the  present  re¬ 
quirements,  except  that  comments  on  the 
permit  presented  at  any  State  public 
hearing  must  be  submitted  to  the  Re¬ 
gional  Administrator  where  the  Regional 
Administrator  does  not  inform  the  Di¬ 
rector  in  writing  of  his  lack  of  objection 
to  the  tentative  determinations;  where 
the  draft  permit  differs  from  or  is  less 
stringent  than  the  tentative  determina¬ 
tions;  or  where  significant  objections  to 
the  tentative  determinations  were  raised. 

The  proposed  regulations  do  not  pro¬ 
vide  for  a  hearing  or  other  mandatory 
public  procedure  in  connection  with  the 
exercise  of  the  Regional  Administrator’s 
review  responsibility.  An  opportunity  for 
hearing  must  be  provided  by  the  State  in 
connection  with  permit  issuance.  The  Act 
does  not  require  a  hearing  on  EPA  vetoes. 
Moreover,  the  Regional  Administrator’s 
responsibility  under  these  regulations  is 
to  make  a  determination  of  law.  Tlie  Re¬ 
gional  Administrator  will  thus  be  bound 
by  State  factual  determinations,  except 
as  provided  in  §  124.48(b)  (4)  and  (5), 
and  a  hearing  or  other  public  procedure 
would  be  unnecessary.  (“C/.  FCC  v. 
WJR.”  337  U.S.  265  (1949).) 

The  purpose  of  section  101(e)  of  the 
Act,  which  requires  public  participation 
in  the  EPA  actions,  will  be  served  by  the 
Regional  Administrator’s  responsibility 
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to  make  his  concerns  known  to  the  State 
and  to  air  those  concerns  at  any  State 
public  hearing.  However,  where  deemed 
appropriate,  the  Regional  Administrator 
may  request  additional  public  comment 
on  the  draft  permit  transmitted  by  the 
State  and  the  exercise  of  veto  authority. 

In  some  unusual  circumstances,  the  use 
of  these  public  notice  procedures  might 
be  mandatory.  For  example,  if  the  Re¬ 
gional  Administrator  sought  to  consider 
documentary  material  which  was  not  be¬ 
fore  the  State,  the  public  must  be  offered 
an  opportunity  to  review  such  material. 
Otherwise,  the  Regional  Administrator 
will  be  limited  under  §  124.48(c)  (4)  to 
the  record  made  before  the  State. 

B.  SCOPE  OF  REVIEW 

The  permissible  grounds  on  which  an 
objection  by  the  Regional  Administrator 
may  be  based  are  listed  in  the  proposed 
§  124.48.  As  noted  above,  the  ground  for 
objection  listed  involve  legal  determina¬ 
tions.  not  factual  determinations.  The 
Regional  Administrator  will  not  attempt, 
in  most  cases,  to  review  State  factual  de¬ 
terminations,  except  as  provided  in  pro¬ 
posed  §  124.48(b)  (4)  and  (5).  Thus,  if 
the  Regional  Administrator  finds  under 
proposed  §  124.48(b)  (4)  that  determina¬ 
tions  made  by  the  Director  are  "arbitrary 
and  capricious,  or  an  abuse  of  discre¬ 
tion,”  the  Regional  Administrator  is  not 
redetermining  facts,  but  engaging  in  a 
legal  review  analogous  to  that  performed 
by  courts.  It  will  be  necessary  to  engage 
in  this  review  because  the  Regional  Ad¬ 
ministrator  cannot  determine  whether 
the  “guidelines  and  requirements”  of  the 
Act  are  met  unless  there  is  assurance 
that  the  State  has  assembled  a  full  and 
complete  factual  record,  and  made  care¬ 
ful  and  accurate  determinations  on  the 
basis  of  that  record. 

Clarification  is  provided  of  the  Region¬ 
al  Administrator’s  authority  to  object 
in  the  case  of  "pre-guidelines”  permits. 
Frequently  permits  must  be  issued  before 
the  promulgation  of  efiBuent  guidelines 
for  an  industrial  category  or  subcategory. 
Section  402(a)  (1)  of  the  Act  authorizes 
the  Administrator  to  issue  permits  in 
these  cases  under  “such  conditions  as  the 
Administrator  determines  are  necessary 
to  carry  out  the  provisions  of  this  Act.” 
Where  effluent  limitation  guidelines  rep¬ 
resenting  BPT  have  not  been  promul¬ 
gated,  for  example,  the  Administrator 
has  interpreted  this  section  of  the  Act  as 
requiring  a  determination  of  "individual¬ 
ized”  BPT  on  a  case-by-case  basis  for 
incorporation  into  the  discharger’s  per¬ 
mit.  See,  e.g..  Decision  of  the  General 
Counsel  No.  38  (January  28,  1976); 
"United  States  Steel  Corp.  v.  Train,”  556 
F.  2d  822,  844  (7th  Cir.  1977).  The  pres¬ 
ent  regulations  (40  CFR  124.42(a)(6)) 
authorize  the  State  to  issue  such  “pre¬ 
guidelines”  permits.  However,  these  reg¬ 
ulations  have  been  misconstrued  by  a  few 
States  as  committing  the  effluent  limita¬ 
tions  in  these  permits  to  the  absolute 
discretion  of  the  Director.  These  pro¬ 
posed  regulations  revise  §  124.42  to  elim¬ 
inate  ambiguity  on  this  point,  and,  in 
proposed  §  124.48,  clarify  the  authority  of 
the  Regional  Administrator  to  veto  "pre- 
guidelines”  permits  where  the  State  in- 
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correctly  determines  the  limitations 
necessary  to  meet  the  provisions  of  the 
Act. 

c.  CONTENTS  OF  RECORD 

In  the  existing  regulations.  States  are 
required  to  transmit  to  the  Regional  Ad¬ 
ministrator  for  review  only  the  draft  per¬ 
mit  and  documents  which  are  part  of  the 
permit  or  which  affect  the  authorization 
to  discharge.  The  proposed  amendments 
require  the  transmission  of  a  more  com¬ 
plete  record  to  the  Regional  Administra¬ 
tor  for  review  in  some  cases.  Thus,  in  the 
circumstances  identified  in  proposed 
§  124.47(c),  a  summary  of  the  public 
hearing  and  all  significant  comments 
presented  must  be  transmitted  to  the  Re¬ 
gional-Administrator.  Moreover,  if  the 
Regional  Administrator  is  unable,  on  the 
basis  of  the  information  provided  by  the 
State,  to  determine  whether  the  permit 
meets  the  "guidelines  and  requirements” 
of  the  Act,  proposed  §  124.48(c)(2)  au¬ 
thorizes  the  Regional  Administrator  to 
require  the  State  to  submit  for  the  Re¬ 
gional  Administrator’s  review  the  com¬ 
plete  record  supporting  the  permit  or 
such  portions  thereof  as  the  Regional 
Administrator  determines  are  necessary. 
Such  complete  record  may  include,  but 
not  be  limited  to,  letters,  telephone  mem¬ 
oranda  or  any  other  supplementary  doc¬ 
umentation  used  by  the  State  in  its 
formulation  of  the  proposed  permit  con¬ 
ditions.  A  requirement  for  transmittal  of 
a  more  complete  record  would  constitute 
an  Interim  objection,  and  the  Regional 
Administrator  would  have  the  full  90 
days  authorized  by  section  402(d)  (2)  of 
the  Act  (or  le.sser  period,  if  specified  by 
agreement  with  the  State)  for  review 
when  the  State  supplied  the  requested 
record  or  portions. 

As  noted  above,  in  certain  limited  cir¬ 
cumstances,  the  Regional  Administrator 
may  consider  material  outside  this  record 
after  making  it  available  for  public  com¬ 
ment,  including  review  .by  the  State  and 
the  discharger. 

Note. — The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  constitute  a  major  regulation  re¬ 
quiring  preparation  of  an  Economic  Impact 
Statement  under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and  un¬ 
der  OMB  Circular  A-107. 

Dated:  December  28,  1977. 

Douglas  M.  Costle, 
Administrator. 

Subpart  D— Notice  and  public  participation 
Sec. 

124.31  Formulation  of  tentative  determina¬ 
tions  and  Draft  NPDES  permits. 

Subpart  E— Terms  and  Conditions  of  NPDES 
Permits 

124.42  Application  of  effluent  standards  and 
limitations  water  quality  stand¬ 
ards,  and  other  requirements. 

124.46  Requirements  under  consent  decree. 

124.47  Transmission  to  Regional  Adminis¬ 

trator  of  proposed  NPDES  permits. 

124.48  Objection  to  proposed  permits. 

124.49  Transmission  to  Regional  Adminis¬ 

trator  of  issued  NPDES  permits. 

Subpart  0 — Notice  of  Public  Participation 

Section  124.31  is  proposed  to  be 
amended  by  inserting  new  paragraphs 
(c)  and  (d)  as  follows: 
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§  124.31  Formulation  of  tentative  deter¬ 
minations  and  draft  INPDES  permits. 
*«♦*«> 

(c)  The  tentative  determinations  pre¬ 
pared  pursuant  to  paragraph  (a)  of  this 
section  and  the  draft  NPDES  permit 
prepared  pursuant  to  paragraph  (b)  of 
this  section  shall  be  transmitted  to  the 
Regional  Administrator  not  less  than 
thirty  (30)  days  prior  to  circulation  of 
the  public  notice  provided  for  by  §  124.32. 
The  Regional  Administrator  may,  by 
agreement  with  the  State,  modify  the  re¬ 
quirement  of  this  subsection,  provided 
that  the  agreement  ensures  the  Regional 
Administrator’s  opportunity  to  comment 
on,  object  to,  or  make  recommendations 
with  respect  to,  the  tentative  determina¬ 
tion  and  draft  NPDES  permit  prior  to 
public  notice. 

(d)  The  Regional  Administrator  may 
comment  upon,  object  to  or  make  recom¬ 
mendations  with  respect  to  the  draft 
NPDES  permit  prior  to  circulation  of 
such  public  notice  and  may  request  that 
such  circulation  be  postponed  until  the 
Director  has  had  an  opportunity  to  re¬ 
consider  the  terms  of  the  draft  NPDES 
permit  in  light  of  such  comments,  objec¬ 
tions  or  recommendations. 

«  «  «  *  * 

Subpart  E — Terms  and  Conditions  of 
NPDES  Permits 

1.  Section  124.42  is  proposed  to  be 
amended  by  revising  paragraph  (a)(6) 
to  read  as  follows: 

§  124.42  Applii-ation  of  rflluent  stand- 
ard.s  and  limitation!^,  water  quality 
standards  and  other  requirements. 

(а)  •  *  * 

(б)  Prior  to  promulgation  by  the  Ad¬ 
ministrator  of  applicable  effluent  stand¬ 
ards  and  limitations  pursuant  to  sections 
208,  301,  302,  306  and  307,  such  condi¬ 
tions  as  are  necessary  to  carry  out  the 
provisions  of  the  Act. 

m  *  «  '  «  * 

2.  Section  124.47  is  proposed  to  be  re¬ 
numbered  as  §  124.49  and  S  124.46  is  pro¬ 
posed  to  be  deleted  and  replaced  by  new 
§;i  124.46,  124.47  and  124.48  as  follows: 

§  121.46  Requirements  under  eonsent 
decree. 

(a)  As  used  in  this  section,  the  term 
“Consent  Decree”  shall  mean  the  Settle¬ 
ment  Agreement  approved  by  the  United 
States  District  Court  for  the  District  of 
Columbia  and  issued  on  June  8,  1976,  in 
“Natural  Resources  Defense  Council, 
Inc.  et  al.  v.  Russell  E.  Train,”  8  ERC 
2120  (D.D.C.,  1976). 

(b)  Any  permit  issued  to  a  discharger 
within  any  industrial  category  listed  in 
Appendix  B  of  the  Consent  Decree  shall 
apply,  and  assure  compliance  with,  all 
applicable  effluent  standards  and  limita¬ 
tions  promulgated  pursuant  to  the  Con¬ 
sent  Decree.  Where  applicable  standards 
or  limitations  required  by  the  Consent 
Decree  have  not  yet  been  issued,  the 
Director  shall  include  in  the  permit  a 
conditon  stating  that  if  an  applicable 
effluent  standard  or  limitation  is  issued 
under  the  Consent  Decree,  and  such 
effluent  standard  or  limitation  is  more 
stringent  than  any  effluent  limitation  in 
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the  permit,  or  controls  a  pollutant  or  pol¬ 
lutant  parameter  not  limited  in  the  per¬ 
mit,  the  permit  shall  be  promptly  modi¬ 
fied  or,  alternatively,  revoked  and  reis¬ 
sued  in  accordance  with  such  effluent 
standard  or  limitations. 

IComment:  The  following  language  is  an 
acceptable  permit  condition  for  the  purposes 
of  this  section: 

"This  permit  shall  be  modified,  or  alter¬ 
natively,  revoked  and  reissued,  to  comply 
with  any  applicable  effluent  limitation  pro¬ 
mulgated  pursuant  to  the  order  of  the  tJnlted 
States  District  Court  for  the  District  of  Co¬ 
lumbia  Issued  on  June  8,  1976,  in  “Natural 
Resources  Defense  Council.  Inc.  et.  al.  v.  Rus¬ 
sell  E.  Train."  8  ERC  2120  (D.D.C.  1976),  if 
the  effluent  limitation  so  Issued:  ^ 

( 1 )  Is  dilTerent  in  conditions  or  more 
stringent  than  any  effluent  limitation  In  the 
permit;  or 

(2)  Controls  any  pollutant  not  limited  In 
the  permit.”] 

(c)  Where  the  Director  follows  the 
procedures  set  forth  in  paragraph  (b)  of 
this  section  for  an  NPDES  permit,  and 
an  applicable  effluent  standard  or  liiRita- 
tion  under  the  Consent  Decree  is  issued 
which  is  more  stringent  than  any  effluent 
limitation  in  the  permit,  or  controls  a 
pollutant  or  pollutant  parameter  not  lim¬ 
ited  in  the  permit,,  the  Director  shall 
promptly  modify  or,  alternatively,  revoke 
and  reissue  the  permit  under  I  124.72(a) 
in  accordance  with  such  effluent  standard 
or  limitation. 

§  124.47  Transmission  to  regional  ad- 
mini.strator  of  proposed  !NFDES 
permits. 

(a)  Any  State  or  interstate  agency 
participating  in  the  NPDES  shall  trans¬ 
mit  to  the  Regional  Administrator  copies 
of  NPDES  permits  proposed  to  be  issued 
by  such  agency  in  such  manner  as  the  Di¬ 
rector  and  Regional  Administrator  shall 
agree  upon.  Any  agreement  between  the 
State  or  interstate  agency  and  the  Re¬ 
gional  Administrator  shall  be  consistent 
with  the  requirements  of  this  section. 

(b)  The  Director  shall  transmit  to  the 
Regional  Administrator  all  terms,  con¬ 
ditions,  requirements  or  documents  that 
are  a  part  of  any  proposed  permit  or  that 
affect  the  authorization  by  the  proposed 
permit  of  the  discharge  of  pollutants. 

(c)  The  Director  shall  transmit  to  the 
Regional  Administrator  a  copy  of  any 
significant  comments  present^  in  writ¬ 
ing  pursuant  to  the  public  notice  and  a 
summary  of  any  significant  comments 
presented  at  any  hearing,  in  the  case  of 
any  NPDES  application  for  which: 

(1)  The  Regional  Administrator  has 
not  informed  the  Director  in  writing  of 
a  lack  of  objection  to  the  tentative  deter¬ 
minations  transmitted  to  the  Regional 
Administrator  pursuant  to  §  124.31(c): 
or 

(2)  The  proposed  permit  embodies  re¬ 
quirements  different  from  or  less  strin¬ 
gent  than  those  embodied  in  such  tenta¬ 
tive  determinations;  or 

(3)  Significant  comments  adverse  to 
such  tentative  determinations  have  been 
presented  at  the  hearing  or  in  writing 
pursuant  to  the  public  notice. 

(d)  Within  90  days  following  receipt 
of  the  proposed  permit,  or  such  lesser 


time  as  the  Regional  Administrator  and 
the  Director  may  agree  upon,  the  Re¬ 
gional  Administrator,  pursuant  to  the 
right  to  object  provided  in  section  402 
(dH2)  of  the  Act  and  §  124.48,  may  com¬ 
ment  upon,  object  to,  or  make  recom¬ 
mendations  with  respect  to  the  proposed 
permit. 

(e)  The  Regional  Administrator  may, 
by  agreement  at  the  time  an  NPDES  pro¬ 
gram  is  submitted  for  approval,  waive 
rights  to  receive,  review,  object  to,  or 
comment  upon  proposed  NPDES  permits 
for  classes,  types  or  sizes  of  discharges 
within  any  category  of  point  sources,  in¬ 
cluding  the  right  to  receive  information 
under  paragraphs  (b)  and  (c)  of  this 
section.  > 

(f)  No  waivers  granted  under  sections 
402(e)  or  402(f)  of  the  Act  prior  to  the 
effective  date  of  this  subsection,  nor  any 
such  waivers  which  may  thereafter  be 
granted,  shall  apply  to  any  permit  which 
is  subject  to  §  124.46(b) ,  and  which  does 
not  comply  with  that  subsection. 

§  124.48  Objections  to  proposed  per¬ 
mits. 

(a)  Within  the  period  of  timfe  provided 
pursuant  to  §  124.47(d),  the  Regional 
Administrator  may  notify  the  Director  of 
an  objection  to  issuance  of  the  proposed 
permit.  Such  notification  shall  set  forth 
in  writing  the  nature  of  the  objection, 
the  section  of  the  Act  or  regulations  that 
support  the  objection,  and  the  actions 
that  must  be  taken  by  the  Director  in 
order  to  eliminate  the  objection. 

(b)  An  objection  by  the  Regional  Ad¬ 
ministrator  may  be  based  on  one  or  more 
of  the  following  grounds: 

(1)  The  permit  fails  to  apply,  dr  to  en¬ 
sure  compliance  with,  any  applicable  re¬ 
quirement  of  sections  208,  301,  302,  304, 
306,  307  and  403,  or  of  any  applicable 
regulations  promulgated  thereunder; 

(2)  In  the  case  of  any  proposed  permit 
for  which  notification  to  the  Administra¬ 
tor  is  required  under  section  402(b)  (5) 
of  the  Act,  the  written  recommendations 
of  an  affected  State  have  not  been  ac¬ 
cepted  by  the  permitting  State  and  the 
Regional  Administrator  finds  inadequate 
the  reasons  for  nonacceptance: 

(3)  The  procedures  followed  in  con¬ 
nection  with  formulations  of  the  pro¬ 
posed  permit  failed  in  a  material  respect 
to  comply  with  procedures  required  by 
the  Act  or  regulations  and  guidelines 
thereunder  or  required  by  any  agreement 
between  the  State  or  interstate  agency 
and  the  Regional  Administrator; 

(4)  Any  findings  of  fact  made  by  the 
Director  or  necessarily  implied  by  the  Di¬ 
rector’s  determination  to  issue  the  pro¬ 
posed  permit  are  arbitrary  and  capri¬ 
cious,  or  an  abuse  of  discretion; 

(5)  With  respect  to  the  interpretation 
of  the  Act  or  any  guideline  or  regulation 
thereunder,  or  the  application  of  the  Act. 
guidelines  and  regulations  to  the  facts 
found  by  the  Director,  any  conclusion 
made  by  the  Director  or  necessarily  im¬ 
plied  by  his  determination  to  issue  the 
proposed  permit  is  erroneous  in  the  judg¬ 
ment  of  the  Regional  Administrator: 


(6)  Any  provisions  of  the  proposed 
permit  relating  to  the  maintenance  of 
records,  reporting,  monitoring,  sampling, 
or  the  provision  of  any  other  information 
by  the  permittee  are  inadequate,  in  the 
judgment  of  the  Regional  Admistrator, 
to  assure  compliance  with  the  ^  effluent 
standards  and  limitations  required  by 
the  Act,  by  the  guidelines  and  regula¬ 
tions  thereunder,  or  by  the  proposed 
permit; 

(7)  In  the  case  of  any  propo.sed  permit 
with  respect  to  which  applicable  effluent 
standards  and  limitations  pursuant  to 
sections  208,  301,  302,  306  and  307  of  the 
Act  have  not  yet  been  promulgated  by 
the  Agency,  the  proposed  permit,  in  the 
judgment  of  the  Regional  Administra¬ 
tor,  fails  to  carry  out  the  provisions  of 
the  Act;  or 

(8)  Issuance  of  the  proposed  permit 
would  in  any  other  respect  be  outside  the 
requirements  of  the  Act,  or  regulations 
and  guidelines  thereunder. 

(c)  Prior  to  notifying  the  Director  of 
an  objection  based  upon  any  of  the 
grounds  set  forth  in  paragraph  (b)  of 
this  section,  the  Regional  Administrator: 

(1)  Shall  consider  all  data  transmitted 
pursuant  to  §§  124.33  and  124.47; 

(2)  Shall,  if  the  information  provided 
is  inadequate  to  determine  whether  the 
proposed  permit  meets  the  guidelines  and 
requirements  of  the  Act,  request  the  Di¬ 
rector  to  transmit  to  the  Regional 
Administrator  the  complete  record  of  the 
permit  proceedings  before  the  State,  or 
such  portions  thereof  as  the  Regional 
Administrator  determines  are  necessary 
for  review.  Any  such  request  shall  consti¬ 
tute  an  interim  objection  to  the  issuance 
qf  the  permit,  and  the  full  period  of  time 
specific  in  accordance  with  §  124.47(d) 
for  the  Regional  Administrator’s  review 
shall  start  over  when  the  Regional  Ad¬ 
ministrator  has  received  such  record  or 
portions: 

(3)  May.  in  his  discretion  and  to  the 
extent  feasible  within  the  period  of  time 
available  pursuant  to  §  124.47(d),  afford 
to  every  interested  person  an  opportu¬ 
nity  to  comment  on  the  basis  for  an  ob¬ 
jection;  and 

(4)  Shall  not  consider  any  data  or  in¬ 
formation  that  were  not  before  the  Di¬ 
rector  in  connection  with  the  application 
for  the  proposed  permit,  except  to  the 
extent  provided  in  subparagraph  (3)  of 
this  paragraph  or  except  for  any  data 
or  materials  generally  available  to  the 
public,  which  may  be  officially  noticed 
by  the  Regional  Administrator. 

(d)  Upon  receipt  of  an  objection  pur¬ 
suant  to  this  section,  the  State  or  inter¬ 
state  agency  participating  in  the  NPDES 
shall  insure  that  the  permit  in  its  pro¬ 
posed  form  is  not  issued  and  shall  either 
take  such  steps  as  necessary  to  elimi¬ 
nate  such  objection  or  shall  deny  the 
application  for  a  permit.  Where  the  Di¬ 
rector  takes  steps  to  eliminate  such  ob¬ 
jection  and  then  proposes  to  issue  an 
NPDES  permit,  such  proposed  permit 
shall  be  transmitted  to  the  Regional  Ad¬ 
ministrator  for  review  pursuant  to 
§  124.47  and  this  part. 
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